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which neglects to repair a defective pipe by an explosion ; as the business which 

whence gas escapes into a sewer, caus- the city carried on was not a nuisance in 

ing an explosion thorein, is liable for itself, or in the mode of its management. 

the damage caused by the explosion. But it was furthermore again ruled, that 

But on the other hand it was ruled that the plaintiff, a storekeeper, was to be 

the civil engineer of the city was guilty regarded as having contributed to the 

of contributory negligence and could not injury, and could not recover therefor, 

recover, as he smelt the illuminating gas The ground for this position was, that 

in the sewer, and nevertheless entered he had illegally, and for his own pur- 

with an exposed light, whereupon the poses, made an excavation under the 

explosion took place. street in front of his own premises, 

The other and later case, decided thereby removing the earth which before 

January 16th 1882, was that of Straw- stood between said premises and a gas 

bridge v. City of Philadelphia, 13 Be- main in said street, aud that the gas had 

porter 216. The city which was sued, thus escaped, penetrated the premises, 

manufactured and distributed its own and exploded. 

illuminating gas. It was held not to be A. Dokat. 

responsible irrespective of negligence, San Francisco, 
for injuries to adjacent property caused 



Supreme, Court of Tennessee. 

MISSISSIPPI MILLS v. UNION AND PLANTERS' BANK OF 
MEMPHIS. 

The vendor's right of stoppage in transitu is not defeated by the levy of an attach- 
ment upon the goods as the property of the vendee, at the instance of his creditor, 
while the goods remain in the hands of the carrier after the termination of the tran- 
sit, but before a reasonable time has elapsed for delivery to the vendee. 

A. received an order from B. to ship goods, but immediately received another 
message not to ship before a certain date. By mistake the second message was dis- 
regarded and the goods shipped immediately. They arrived at the railroad depot at 
which B. was to receive them but were not taken possession of by B., and while 
there were attached by B.'s creditors. A. learning that B. was insolvent ordered 
the goods to be stopped and replevied them : Held, that A. was entitled to the goods 
as against the attaching creditors. 

(Boydv. Mostly, 2 Swan 660, distinguished, and the contrary doctrine of that 
case held to be obiter dictum.) 

Replevin by a vendor claiming to exercise a right of stoppage 
in transitu against a creditor of the vendee who had attached the 
goods in the hands of the carrier. 

The case was tried by the judge without a jury, the parties hav- 
ing agreed upon the facts which were in substance as follows : 

Sometime prior to January 16th 1880, plaintiff sold to Williford 
& Anderson, merchants at Bartlett, Tennessee, on a credit of 
sixty days, four coils of rope and one bale of cottonades, of the 
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value of $150. Plaintiffs then supposed Williford & Anderson 
to be solvent. Before the goods had been shipped plaintiffs re- 
ceived from Williford & Anderson a postal card, dated January 
16th 1880, requesting that the goods should not be sent until Feb- 
ruary 1st. By inadvertence plaintiffs shipped the goods by rail on 
January 20th, and they arrived at the depot at Bartlett on Jan- 
uary 29th. Meanwhile, on January 27th, Williford & Anderson 
being insolvent had made an assignment for the benefit of creditors. 
At that time they were indebted in the sum of $287.75 to the de- 
fendant bank which, on January 29th 1880, issued an attachment 
which was on January 30th levied on the said goods. Subsequently 
judgment was rendered in favor of the bank in the attachment 
proceedings for $237.75. At the time of the attachment the 
goods were still in the depot at Bartlett, not having been taken 
possession of by Williford & Anderson. On February 2d 1880, 
plaintiffs, having been notified by telegram from Williford & Ander- 
son of the assignment, endeavored to stop the goods in transitu and 
being resisted in this by the attaching creditor replevied the goods 
on February 4th 1880. It further appeared that the railroad agent 
was not in the habit of notifying consignees of the arrival of goods. 
Upon these facts the court gave judgment for defendant and 
plaintiff appealed. 

B. J. Kimbrough, for plaintiff. 

J. M. G-reer, for defendant. 

The opinion of the court was delivered by 

Deaderick, C. J. — The controlling question in the case is, 
" had plaintiff, upon the facts admitted, lost the right of stoppage 
in transitu." 

It is insisted for defendants that admitting there was no actual 
possession of the goods by Williford & Anderson, still the levy of 
the attachment terminated such right ; and the case of Boyd v. 
Mosely, 2 Swan 661, is relied upon to sustain this position. 

By an examination of the 2 Swan case, it will appear that it 
was not a case raising the question of the right of stoppage in 
transitu, and is therefore a mere dictum, as correctly said by Mr. 
King in his Digest, vol. 3, sect. 5188, sub. sect. 4. 

This right of stoppage in transitu arises solely upon the insol- 
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vency of the buyer : Benj. on Sales, sect. 828, 837. It does not 
exist against a solvent purchaser. 

In the 2 Swan case it was correctly held by this court, where 
goods were ordered and placed on the wagon of a common car- 
rier, directed to the purchaser in accordance with his directions, 
that the delivery to the carrier was a delivery to the buyer, and 
the property vested in him, and might be legally attached for his, 
the buyer's, debts. The seller had replevied the goods, and his 
claim was urged upon the grounds, 1. That the delivery was not 
complete. 2. That he had a lien upon the goods until the price 
was paid. 

Both these claims were decided adversely to him, and his honor, 
Judge Totten, proceeded to say: "By this delivery (to the 
carrier) the property becomes vested in the buyer, subject only to 
the seller's right of stoppage in transitu, which is an equitable 
right not inconsistent with the former ; it consists in reserving the 
possession of the goods while in transitu, and retaining them until 
the price be paid." 

"But," he adds, "this right is gone if other bona fide rights 
intervene before it be exercised ; as if the buyer sell the goods, or 
they be legally attached for debt, as in the present case." 

There is not only no statement in the opinion in that case that 
the buyer was insolvent, but it is stated that plaintiff had " full con- 
fidence in the credit and solvency of the buyer." The case was 
therefore wanting in the element of insolvency of the buyer to 
bring it within the principles of law conferring upon the vendor 
the right of stoppage in transitu. But as before stated, the case 
was correctly decided upon the ground that the sale and delivery 
to the carrier was a delivery to the buyer : Ang. on Carriers 497 ; 
Benj. on Sales, sects. 3, 308, 675, 840. 

But if the goods have not gone into the actual possession of the 
buyer, and he has not made a bona fide sale of them, and he be 
insolvent, the seller may reclaim them for his own indemnity : 
Benj. on Sales, sects. 675, 677, 840; 5 Wait's Actions and 
Defences 611. 'And this right of reclamation he may exercise, 
notwithstanding the goods have been seized in execution, or by 
attachment, by creditors of the buyer: Benj. on Sales, sects. 832, 
836 ; 5 Wait's Actions and Defences 616 ; 50 Miss. 590. 

We are of opinion, therefore, that the judgment of the circuit 
judge was erroneous, and it will be reversed. The same result 
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would probably follow upon the further ground that the goods were 
ordered not to be sent before February 1st, and were sent without 
the consent of Williford & Anderson at an earlier date, and they 
were not bound then to receive them. 

The property in question having been delivered to plaintiff on his 
writ of replevin, he will take his judgment here for costs. 



The text-writers have not discussed 
the question involved in the fore- 
going case. It does not seem to have 
been considered an open question. The 
general proposition has been frequently 
stated that the assignment of the bill of 
lading by the consignee or vendee of 
the goods is the only way of defeating 
the vendor's right of stoppage in transitu. 
Judge Bedfield, in a note to his work 
on Carriers, says, " We are not aware 
that the right can be defeated in any 
other mode, until the goods come to the 
virtual possession of the vendee." (P. 
189.) Mr. Benjamin, in his treatise on 
Sales, says this right "is defeasible in 
one way only." (Sect. 862.) Mr. Per- 
kins, the American editor of Benjamin, 
inserts at this point a note referring to 
American cases, which hold the doctrine 
of the principal case. 

It was held in England that the 
vendor's right of stoppage was not de- 
feated by an attachment of the goods as 
the property of the vendee, at the in- 
stance of his creditor : Smith v. Goss, 1 
Camp. 282 (1808.) 

In America, the same doctrine has 
been held in the following cases, which 
arc stated in their chronological order : 
Naylor v. Dennie, 8 Pick. 198 ; Hause 
v. Judson, 4 Dana (Ky.) 8 ; Hays v. 
Mouille, 14 Penn. St. 48 ; Aguirre v. 
Rirmelee, 22 Conn. 473 ; Cox v. Burns, 
1 Clarke (Iowa) 64 ; Kitchen v. Spear, 
30 Vt. 545 ; Seymour v. Newton, 105 
Mass. 272 ; Calahan v. Babcock, 21 
Ohio St. 281 ; Morris v. Shryoclc, 50 
Miss. 590. 

Dicta to the same effect may be found 
in Newhall v. Vargas, 15 Me. 314, and 
Wood v. Yeatman. 15 B. Mon. 270. 

Vol. XXX.— 68 



On the same principle, the levy of 
an execution will not defeat the vendor's 
right: Covell v. Hitchcock, 23 Wend. 
611. De Chaumont v. Griffin, cited by 
Beonson, J., in Buckley v. Furniss, 15 
Wend. 144. 

All these cases evidently proceed on 
the general doctrine applicable to cases 
of stoppage, which was laid down by 
Chief J. Shaw, in Stanton v. Eager, 
16 Pick. 467, namely, that a purchaser 
from the consignees before final and actual 
delivery, takes " a title to the goods, 
subject to the right of the vendor to stop 
the goods in transitu." It is frequently 
stated by the courts as the settled doc- 
trine in cases of stoppage, that a third 
party can acquire no better right to the 
goods than the consignee himself pos- 
sessed, unless he have an assignment of 
the bill of lading. So the carrier can 
not defeat the vendor's light by setting 
up a lien for a general balance due him 
from the vendee : Oppenheim v. Russell, 
3 Bos. & Pul. 42. 

The doctrine of the cases above cited 
was carried still farther in O'Brien 
v. Norris, 16 Md. 122, where it was 
held that, even a sale of the goods in 
invitam, under the attachment, did not 
defeat the stoppage right of the vendor, 
who was accordingly allowed to recover 
the proceeds of the sale. 

Inasmuch as the vendor's right in 
all such cases must be exercised in 
transitu, it is pertinent to notice the 
circumstances under which the adverse 
levies were effected in the cases above 
cited. In Smith v. Goss, Hause v. 
Judson, Hays v. Mouille, Aguirre v. 
Parmelee and Covell v. Hitchcock, the 
goods were levied on at some interme- 
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diate port or station, before reaching the 
terminus of the transit. In Naylor v. 
Devine, they were still on board the 
vessel. In Calahan v. Babcock, they 
were attached after their arrival at the 
railroad depot, and before the consignee 
had exercised acts of ownership j the 
case much resembling the principal case 
in this respect. In Morris v. Shryock, 
the goods were on a wharf-boat, a ware- 
house somewhat similar to a railroad 
depot. In Kitchen v. Spear, the attach- 
ment was levied on the goods while still 
on board the railroad car. 

In several of the cases, as in the 
Tennessee case, there were circumstances 
tending to show a rescission of the con- 
tract of sale. Thus, in Cox v. Burns, 
the vendor had received back the pos- 
session of the goods from the vendee 
before the levy of the attachment. In 
Morris v. Shryock, the vendees had 
declined to receive the goods, and had 
sent notice thereof to the vendors. In 
Naylor v. Devine, the vendor had, prior 
to the attachment, countermanded his 
order for the goods ; and this was held 
to be a rescission when agreed to by the 
vendor ; and the claim of a rescission 
was held to be not inconsistent with the 
vendor's claim of stoppage, both claims 
being asserted by attempting to resume 
possession of the goods in order to 
secure either the goods or their value. 

In Ellis v. Hunt, 3 Term R. 464, 
the attachment upon the goods was sus- 
tained as paramount to the vendor's 
right of stoppage, it having been levied 
after the carrier had delivered the goods 
at an inn in London, which was held to 
be in effect a delivery to the vendee him- 
self and a termination of the transit. 



In Parker v. Mclver, 1 Dessaus. 274, 
on the other hand, the vendor had exer- 
rised his right of stoppage prior to the 
levy of the attachment ; and so also had 
the vendor in Stokes v. La Riviere, 
cited by counsel in 3 Term R. 466. 

The dictum in Boyd v. Mosely, 2 
Swan 661, that the right of stoppage 
in transitu would be defeated by the 
intervention of other bona fide rights, 
" as, if the buyer sell the goods, or they 
be legally attached for debt, as in the 
present case," evidently proceeds on an 
extension of the doctrine that delivery 
of the goods to the carrier is a delivery 
to the vendee, completes the sale and 
passes the title of the goods. It would 
seem to follow logically that either the 
vendee or his creditors may legally treat 
the property in all respects as vested in 
the vendee. And so they may for all 
purposes, except that of defeating the 
vendor's right of stoppage in transitu. 
This peculiar right, if exercised in due 
time, that is, before there be an actual 
delivery to the consignee, is favored in 
the law. No reason is perceived, in 
looking at the features of the transaction 
outside of the bill of lading, why the 
endorsement of that instrument for 
value should give rise to exceptional 
and unusual rights as against the vendor. 
The reasons for these exceptions to the 
general rule are to be found in the pecu- 
liar office and characteristics of bills of 
lading, which are well stated in the 
American notes to Lickbarrow v. Mason, 
1 Smith's L. C, p. 889, et seq. 

J. O. Pierce. 

Memphis, Tenn. 



